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I. Italian Ethics rules are rules of law 
 
Cass. (sez. un.) June 6, 2002 no. 8225, holding (among others) that the rules of the Ethics Code 
integrate the general principles provided by the Professional Law (i.e. the act of Parliament 
regulating the legal profession and practice of law) but are only examples of the most common 
violations, so that a lawyer can be sanctioned also for the violation of general principles 
established by the Professional Law (for example, the duty of dignity of the profession). 
 
Cass. (sez. un.), 23/03/2004 no. 5776 (lawyer sanctioned for a conflict of interest), holding that 
the erroneous application of an ethics rule by the disciplinary authority confers the right to appeal 
in Cassazione (pursuant to Article 111 of Italian Constitution) because it would be a violation of a 
rule of law (treating the ethics rule as a rule of law). 
,  
Cass. May 23, 2006 no. 12122, detailing the two positions that case law has taken on ethics rules: 
the older one according to which ethics rules are not rules of law but only internal regulation of 
the members of a profession and the more recent one according to which the ethics rules are rules 
of law that bind the members of a profession by integrating the provisions of law and adopting 
the more recent position.  As a consequence holding that the interpretation of the ethics rules is a 
question of law and not a question of fact. 
 
Cass. (sez. un.), December 20, 2007, no. 26810, detailing the two positions that case law has 
taken on ethics rules (and their consequence in point of interpretation): the traditional one 
according to which ethics rules are not rules of law but only self-regulation of a profession and 
hence must be interpreted as contract clauses (see Article 1362 Italian Civil Code and the 
following) -- and a more recent one according to which the ethics rules are rules of law that bind 
the members of a profession by integrating the provisions of law and therefore must be 
interpreted pursuant to the principles of interpretation of rules of law established in Article 12 of 
Preleggi (Introductory Rules of the Italian Civil Code), so that, among other consequences, the 
intention of the parties is irrelevant, and agreeing with the second.  As a result, the Court held that 
the ethics rules are rules of law, integrating the general principles of law and found that the 
Consiglio Nazionale Forense (having appeal responsibility on disciplinary decisions) is a 
(special) judge. 
 
Anna Moscarini, Le Fonti dei Privati (The Sources of Private law), Giur. cost., fasc.2, 2010, 
1895, discussing among others, the codes of conduct (or ethics codes), which find their 
legitimacy in the disciplinary power of the association on its members. The function of the ethics 
codes is to indicate to members of the profession the “boni mores” (good habits), so that the 
members’ conduct may aim at something beyond their personal interest. The article discusses the 
evolution of the Italian highest court’s position on the nature of the ethics rules. First, case law 
considered them only as rules of self-regulation, without any legal value. Even if called to 
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integrate the rules of law, they were not rules of law that should be interpreted pursuant to the 
principles of interpretation of rules of law contained in Article 12 of Preleggi (Introductory Rules 
of the Italian Civil Code). See Cass., sez. un.,26810/2007. In a second moment, the case law 
recognized that ethics rules had legal value and could be the object of a constitutional check. See 
Cons. Stato, Sez. IV, 122/1997. At last, the highest court recognized that ethics rules are rules of 
law, at first by saying that they establish the professional standard that should be used to interpret 
the rules of law (Cass. No. 1259/1999) and later, by saying that the ethics rules are directly rules 
of law whose violation can be a source of professional liability (Cass. 13078/2004). The current – 
and uncontested - position is that the ethics rules are rules of law because they integrate the 
general principles established in the rules of law. See Cass., sez. un., December 20, 2007, no.  
26810. 
 
 
II. Using legal formalities to advance the interest of the client vs. using legal formalities to 

advantage the lawyer’s own interest 
 
Sergio Chiarloni, Etica, Formalismo Processuale, Abuso del Processo, Rivista Trimestrale di 
Diritto e Procedura Civile, fasc.4, 2014, 1281 – The paper discusses the difference between good 
formalities and bad formalities in legal proceedings. Formalities are important because they are a 
guaranty of efficiency and fair trial. However, sometimes formalities – either for the way in 
which rules are interpreted or for the way in which parties use them – become traps and dangers 
for the parties. It is not easy to distinguish between “good formalities” and “bad formalities”, 
which is when a party abuses the legal proceeding to obtain unintended advantages. We should 
not confuse abuse of proceeding through bad formalities and ethics violations. Sometimes you 
can have the first without having the second. For example, in Italy bringing a frivolous lawsuit 
(“lite temeraria” Article 96 Italian Code of Civil Procedure - ICCP) can trigger damages but, 
unlike in the United States, it is not unethical. 

The paper discusses whether there is a correlation between use of “bad formalities” and 
violation of parties’ and their counsel’s “duty of fairness and probity” of Article 88 ICCP. It 
answers in the negative: the duty would be breached only when parties or lawyers do something 
that is considered immoral according to the standard of that place. As an example of use of “bad 
formalities” which is not also an ethical violation of a “duty of fairness and probity”, the author 
gives the following: defendant’s counsel brings a totally ungrounded appeal only for the purpose 
of obtaining the expiration of the statute of limitation for the defendant’s crime. 

The author distinguishes a lawyer’s use of “bad formalities” to advance the interests of 
his client – in which case it is rare that an ethics violation will ensue and a lawyer’s use of “bad 
formalities” to advance his own personal interest in which case ethics violation are more 
probable. 

As an example of use of “bad formalities” to advance the client’s interest is the case of 
abuse of process consisting – with the consent of the client -  in bringing frivolous 
claims/frivolous motions or defending with frivolous objections which is “lite temeraria” - 
Article 96 ICCP - For example, a lawyer files a frivolous motion to delay the issuance of decision 
unfavorable to his client. The author makes the point that in none of the three cases depicted in 
Article 96 ICCP, will the lawyer commit an ethics violation.  

The author discusses several examples of a lawyer’s use of “bad formalities” to advance 
the lawyer’s own interest. For example, (1) a lawyer brings an ordinary lawsuit when a summary 
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proceeding would be enough, (2) or worse, brings a lawsuit when she could simply start an 
enforcement action based on a notarial document, or (3) attorney brings separate actions (to 
obtain separate fees) when he could sue for the claims in the same proceeding, or (4)cases in 
which – from the start - the legal fees are larger than the claim. All these are unethical.   

 
Article 66 Italian Ethics Code: Multiple actions against the same party1 

1. A lawyer shall not worsen the debt position of the other side by filing burdensome or 
multiple actions, when this is not necessary to advance the interest of his or her client. 

2. The violation of the preceding paragraph is punished with the sanction of “censura” 
(similar to a reprimand). 
 
 

III. Lite temeraria (“frivolous lawsuit”) in Italy – client (not lawyer) can pay damages 
 

Article 96 Italian Code of Civil Procedure 
If it is determined that the losing party acted or resisted with bad faith or with gross 

negligence, the judge, on motion, may condemn the losing party to pay damages to the other side, 
in addition to the legal expenses, which the judge can determined also sua sponte. 

Upon the damaged party’s motion, the judge that finds that the right - for which an 
injunction was granted, or an action registered or a judiciary mortgage registered, or an 
enforcement action started or performed – does not exist, can hold liable for damages the plaintiff 
or moving creditor if he operated without the ordinary prudence. The damages’ liquidation is 
done according to the previous paragraph. 

Without affecting the above, when the judge adjudicates the legal fees and expenses 
according to Article 91 (ICCP), the judge may decide, also sua sponte, to condemn the losing 
party to pay to the other side an equitable sum of money. 

 
See, e.g., Decision of Tribunale di Terni, May 17, 2010 - opposition to order decreto ingiuntivo 
(payment order issued after a summary review of documents) for the sole purpose of delay - 
http://www.treccani.it/diritto/approfondimenti/diritto_processuale_civile_e_delle_procedure_con
corsuali/2_Fradeani_lite.html 
 
 
IV.  Ethics duty to avoid conflict of interest 
 
Article 24 of Italian Ethics Code   
1. A lawyer shall not represent a client when the representation could cause a conflict with the 
interests of the client or interferes with the performance of another engagement, also one not 
relating to her profession.   
2. A lawyer in her practice of law must maintain her independence and safeguard her freedom 
from pressure or influence of any sort, also relating to her personal life.  
3. There is conflict of interest also when a new representation would cause the lawyer to breach 
her duty of confidentiality to another client, or the knowledge of the information of one client can 

                                                
1 All the translations are unofficial and my own. They have been prepared for the sole purpose of this 
presentation. 
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unfairly advantage another client, or the performance of a prior engagement limits the lawyer’s 
independence in the performance of the new representation. 
4. The lawyer must disclose to the client if reasons exist that would limit his or her performance 
in the engagement. 
5. The duty to abstain from assisting a client also exists if the clients having conflicting interest 
hire lawyers who are part of the same law firm or share space and cooperate more than 
occasionally. 
6. The breach of the duties of paragraphs 1, 3, and 5 determines the disciplinary suspension from 
1 to 3 years. The breach of the duties of paragraphs 2 and 4 determines the disciplinary sanction 
of “censura” (similar to a reprimand). 
 
Article 68. Acceptance of a representation against a former client 

1. A lawyer can represent a client against a former client only after at least two years from 
the end of the former client’s representation. 

2. A lawyer cannot represent a client against a former client when the new representation is 
not completely unrelated to the former client’s representation. 

3. Without affecting the above, a lawyer shall not sue information that he acquired in a 
concluded representation. 

4. A lawyer who dually represented spouses or cohabiting partners in family matters shall 
always avoid representing one of them in future claims of one against the other.  

5. A lawyer who represented a minor in family matters shall always avoid assisting one of 
the parents in future claims of similar matter, and the reverse. 

6. The breach of the duties of paragraph 1 and 4 is punished with the disciplinary 
suspension from 2 to 6 months. The breach of the duties of paragraph 2, 3 and 5 is 
punished with the disciplinary suspension from 1 to 3 years. 
 

V.  Lack, voidness or invalidity of proxy to represent a client 
 
Article 182(2) of ICCP 
“When the judge notices a defect … that determines the invalidity of the proxy to counsel, the 
judge gives parties a deadline … to issue or reissue the proxy. If the deadline is complied with, 
the defect is eliminated and all the substantive and procedural effects of the service of the 
compliant are considered as produced from the first service of process.” 
 
See, e.g., Tribunale Nola, decision May 24, 2005, holding that after the filing of a complaint the 
lack of proxy (which is different from the invalidity of it) results in a complete voidness of 
procedural activity (see article 125,2 and 156,2 ICCP), so that no effect can be determined against 
the party who did not issue the proxy and on converse that party cannot be said to have filed any 
compliant, opposition, or motion. 
 
Consiglio di Stato, September 28, 2007, no. 4998, holding that the notarization of the signature by 
an attorney not authorized to practice in the relevant court, invalidates the proxy 
Cassazione, sez. un. civile, May 10, 2006 no. 10706,  holding that if the lawyer brought or 
defended an action without a proxy or based on a void proxy (e.g, proxy issued by a person who 
could not bind the client or issued for a difference phase of proceeding), the lawyer is subject to 
the payment of legal costs because his activity cannot be referred to “his client”. Differently, if 
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the proxy is only invalid, the proxy is capable to produce some effects on the client, the invalidity 
can be cured and the lawyer cannot be forced to pay legal costs. 
 
 
VI. (US) Assistance to foreign proceeding 
 
28 U.S. Code § 1782 - Assistance to foreign and international tribunals and to litigants before 
such tribunals 
(a) The district court of the district in which a person resides or is found may order him to give 
his testimony or statement or to produce a document or other thing for use in a proceeding in a 
foreign or international tribunal, including criminal investigations conducted before formal 
accusation. The order may be made pursuant to a letter rogatory issued, or request made, by a 
foreign or international tribunal or upon the application of any interested person and may direct 
that the testimony or statement be given, or the document or other thing be produced, before a 
person appointed by the court. By virtue of his appointment, the person appointed has power to 
administer any necessary oath and take the testimony or statement. The order may prescribe the 
practice and procedure, which may be in whole or part the practice and procedure of the foreign 
country or the international tribunal, for taking the testimony or statement or producing the 
document or other thing. To the extent that the order does not prescribe otherwise, the testimony 
or statement shall be taken, and the document or other thing produced, in accordance with the 
Federal Rules of Civil Procedure. 

A person may not be compelled to give his testimony or statement or to produce a 
document or other thing in violation of any legally applicable privilege. 
(b) This chapter does not preclude a person within the United States from voluntarily giving his 
testimony or statement, or producing a document or other thing, for use in a proceeding in a 
foreign or international tribunal before any person and in any manner acceptable to him. 
 
Intel Corp. v Advanced Micro Device, Inc., 542 US 241 (2004), authorizing United States district 
courts to enforce discovery requests made in connection with litigation being conducted in 
foreign tribunals. 
 
 
VII. Attorney-client privilege 
 
For a discussion of “attorney-client privilege” in Europe and comparison with American ACP, 
see: Nathan M. Crystal & Francesca Giannoni-Crystal, Understanding Akzo Nobel: A 
Comparison of the Status of In-House Counsel, the Scope of the Attorney-Client Privilege, and 
Discovery in the U.S. and Europe, (2011), Global Jurist: Vol. 11: Iss. 1 (Topics), Article 1. DOI: 
10.2202/1934-2640.1378, available at: http://www.bepress.com/gj/vol11/iss1/art1 
 
Gucci America, Inc. v. Guess?, Inc., 271 F.R.D. 58 (S.D.N.Y. 2010) - holding that while the 
communications would not have been protected under Italian law (which recognizes a 
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professional duty of secrecy but not an attorney-client evidentiary privileges)2, here US law 
applied under the “touch base approach” (because there was more than an incidental connection 
with the U.S.), so that the communications in question were privileged. 
 
See also: Alpex Computer Corp. v. Nintendo Co., 1992 U.S. Dist. LEXIS 3129; 1992 WL 51534. 

                                                
2 For a specification of this principle see my article “Understanding Akzo Nobel: A Comparison of the 
Status of In-House Counsel, the Scope of the Attorney-Client Privilege, and Discovery in the U.S. and 
Europe” cited above. 


